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for information to: 

Missions of the Federal States at the 
Federal Government 

Federal Audit Office 
- Auditing Area V1 4 - 
Adenauerallee 99-103 
53113 Bonn 

Federal Ministry for Family, 
Senior Citizens, Women and Youth 
Section 405 
53107 Bonn
Re:
Implementation of the law on compensation for victims of acts of violence (OEG);


here: Inclusion of acts of violence in connection with trafficking in human 
beings/women

The question of including the victims of acts of violence in connection with trafficking in human beings/women into the scope of the OEG has recently been posed by some federal states. Also, the national Working Group for Trafficking in Women in which various federal ministries, ministerial conferences, the Federal Criminal Investigation Authority as well as non-government organizations are represented under the overall control of the Federal Ministry for Family, Senior Citizens, Women and Youth has repeatedly discussed this subject.

Within the scope of trafficking in women/human beings, women and girls often are recruited by promising them jobs or through other fraudulent misrepresentations and then are forced into prostitution after their arrival in Germany. There have ever and again been instances of mistreatment which lead to serious physical and psychic injury.

From the point of view of aliens law, the stay of these persons in Germany is, as a rule, unlawful, as either the entry into Germany has already been illegal or the stay under a tourist visa which has originally been lawful, becomes illegal due to the – forced – taking-up of the activity (prostitution) but at least with the expiry of the tourist visa. If section 1 para. 5 was interpreted exclusively from the point of view of aliens law, maintenance under the OEG would not come into question. This result would, however, be alarming, as non-compliance with the personal requisite of a legal stay is just due to acts constituting trafficking in human beings by which the persons concerned become victims. Furthermore, it is to be taken into consideration that in view of the circumstances described the stay in Germany often might not – or after mistreatments no longer – be the free decision of the victim. It is therefore most questionable whether such a stay provoked by a criminal offence to another human being (trafficking in human beings, smuggling) can be considered, with respect to the victim of this act, to be an illegal stay within the meaning of the OEG. This applies the more so when considering that many victims of trafficking in human beings are needed after police actions as witnesses in criminal proceedings against traffickers in human beings/women or against persons behind trafficking gangs. Without such testimonies, convictions of the perpetrators often would not be possible or they would be achieved only under very difficult conditions. Also, according to the relevant regulations of aliens law (compare in particular section 55 para. 3 Aliens Act), the stay with a view to testifying in a criminal procedure is based on a considerable public interest and is therefore tolerated. Pursuant to section 1 para. 5 sentence 2 OEGIt, it thus is in any case to be considered as a legal stay.

To avoid undue legal consequences, the participants in the conference of the Federal State Secretaries of September 22, 2000, have unanimously pointed out that within the scope of the OEG the lawfulness of the stay of victims of trafficking in women/human beings should therefore be judged by the date at which the application was filed at which – according to the statements above – the stay for reasons of public interest or on humanitarian grounds would always be legal. Within the scope of the OEG, a later legal stay, for example on the basis of a toleration, has retroactive effect on the actual beginning of the stay.

Such a solution is also in the interest of administrative simplification, as otherwise difficult factual and legal investigations with respect to the transition from an originally legal to an illegal stay and vice versa as well as finally also an exact assignment of individual acts of violence as to the point of time would be necessary.

With due regard to the reasons for exclusion in section 2 OEG, this prescription can naturally be applicable only to victims who have been brought into the Federal Republic of Germany against their will or under false pretences.

This circular will be published in the Federal Labour Bulletin/Federal State Benefits Bulletin.
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